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Restraining Excessive Defender Caseloads:

The ABA Ethics Committee Requires Action

States has now told criminal defense lawyers that

having an excessive number of cases can never be
an excuse for failing to provide “competent” and “dili-
gent” representation to their clients.! As stated in
Formal Opinion 06-441 by the American Bar
Association’s Standing Committee on Ethics and
Professional Responsibility (“ABA Ethics Committee”),
“[t]he [Model] Rules [of Professional Conduct] pro-
vide no exception for lawyers who represent indigent
persons charged with crimes.”” Until this opinion, the
ABA Ethics Committee had never dealt with the perva-
sive national problem of excessive caseloads of public
defenders and other lawyers who represent the indigent
accused in criminal proceedings.

In cases where the Supreme Court has held that
the U.S. Constitution requires that counsel be provid-
ed,’ excessive defender caseloads have been cited
repeatedly as a major impediment to effective represen-
tation. In December 2004, for example, in Gideon’s
Broken Promise: America’s Continuing Quest for Equal
Justice, the American Bar Association’s Standing
Committee on Legal Aid and Indigent Defendants
(“SCLAID”) concluded that “[fJunding for indigent
defense services is shamefully inadequate.” As the
committee’s report further explained, “[IJawyers fre-
quently are burdened by overwhelming caseloads and
essentially coerced into furnishing representation in
defense systems that fail to provide the bare necessities
for an adequate defense (e.g., sufficient time to prepare,
experts, investigators, and other paralegals), resulting

The most influential ethics body in the United

in routine violations of the Sixth Amendment obliga-
tion to provide effective assistance of counsel.”

The report also found that in addition to violating
the Sixth Amendment, “defense lawyers for the indigent

sometimes  are  unable  to...comply  with
[ethical]...requirements, and as a nation we tolerate
substandard representation in indigent defense that is
not acceptable practice on behalf of paying clients.
However, ethical violations routinely are ignored not
only by the lawyers themselves, but also by judges and
disciplinary authorities.” Similarly, more than 20 years
earlier, in Gideon Undone: The Crisis in Indigent Defense
Funding, SCLAID complained of “public defenders
[who] have too many cases and lack support personnel.”

Because excessive caseloads are so prevalent, sev-
eral years ago the Bureau of Justice Assistance of the
U.S. Department of Justice commissioned The
Spangenberg Group, leading experts on indigent
defense, to prepare a special report on the subject. * In
“Keeping Defender Workloads Manageable,” The
Spangenberg Group described the nature of the case-
load problem around the country:

Today, in some jurisdictions, public defender
offices are appointed [in] as many as 80 per-
cent of all criminal cases. As populations and
caseloads have increased, many public
defender offices have been unable to obtain
corollary increases in staff. Every day, defend-
ers try to manage too many clients. Too often,
the quality of service suffers. At some point,
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even the most well-intentioned
advocates are overwhelmed,
jeopardizing their clients’ con-
stitutional right to effective
counsel.

The problem is not limited to
public defenders. Individual
attorneys who contract to
accept an unlimited number of
cases in a given period often
become overwhelmed as well.
Excessive workloads even affect
court-appointed attorneys.
Rules of professional responsi-
bility make it clear that every
lawyer must maintain a reason-
able workload. *

Like all opinions of the ABA Ethics
Committee, the new ethics opinion is
based substantially upon the ABA Model
Rules of Professional Conduct (“Model
Rules”). But since state ethics rules large-
ly track the ABA Model Rules, the new
opinion is enormously important
because it furnishes potent ammunition
for defenders seeking relief from exces-
sive caseloads before judges and from
those in charge of their offices. The
opinion carefully explains how the pro-
visions of the Model Rules must be read
together as an integrated whole, and the
way in which they direct a course of
action for lawyers with excessive case-
loads and for lawyers with supervisory
responsibilities.

The decision of the ABA Ethics
Committee to address the problem of
excessive defender caseloads resulted
from efforts by SCLAID and the National
Legal Aid and Defender Association
(“NLADA”) to persuade the ABA Ethics
Committee to prepare an opinion on the
subject. In addition to submitting writ-
ten requests for such an opinion," during
the August 2005 ABA Annual Meeting in
Chicago the ABA Ethics Committee met
with a SCLAID delegation and an
NLADA representative to discuss the
SCLAID/NLADA request."

Initially the ABA Ethics Committee
was reluctant to issue an opinion on the
subject of excessive defender caseloads,
asserting that the matter was adequately
covered in prior ethics opinions related
to civil legal aid lawyers.”? Ultimately,
however, the committee agreed that the
problem warranted their attention and
differed from burdensome caseloads of
legal aid lawyers, who normally are nei-
ther court appointed nor under con-
tracts sometimes requiring them to rep-
resent large numbers of clients.
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The Struggle for Effective Indigent Defense Services

Remarks Delivered Upon Receipt of
NACDL's 2005 Champion of Indigent Defense Award

My commitment to the cause of indigent defense derives from a deep-seated
belief that unless our adversary system of criminal justice is strong — unless it
protects the weakest and least powerful members of our society as well as the rich
— the great promise of the Sixth Amendment’s right to counsel will remain
unfulfilled.

| am sometimes asked how our country is progressing in implementing the
right to counsel now that the Gideon decision is more than 40 years old and we are
well past virtually all of the Supreme Court’s other “right to counsel” landmark
decisions. Clearly, we have made important progress during the past 40 years. In
1963, which was two years after | graduated from law school, organized and
vigorous defense services of the kind that exist today (in at least some jurisdictions)
were just beginning to be formed. But in assessing the state of indigent defense in
America today, there is absolutely no reason to rejoice or even to be moderately
satisfied.

Despite the wealth of this country and its historic commitment to due process
of law,implementation of the right to counsel for the indigent is — overall — in sad
shape!

In 2005, the major problems of America’s indigent defense system were set
forth in an American Bar Association report that | co-authored, titled “Gideon’s
Broken Promise: America’s Continuing Quest for Equal Justice.” The report
concluded that,“40 years after Gideon v. Wainwright,indigent defense in the United
States remains in a state of crisis, resulting in a system that lacks fundamental
fairness and places poor persons at constant risk of wrongful conviction.” The
reasons: “shamefully inadequate funding,” as well as “defense systems that
frequently lack basic oversight and accountability, impairing the provision of
uniform quality.” The report and its conclusions were based upon public hearings
held in 2004 throughout the country in recognition of Gideon’s 40th anniversary.

In recent years, we all have witnessed a major development that has
measurably strengthened the case for substantial government support of effective
criminal defense services. Permit me to illustrate with a reflection from my past.

During the 1970s | headed the public defender service in Washington, D.C.,
and | testified annually before congressional committees on behalf of the agency’s
budget. But it never occurred to me then that | should argue for adequate agency
funding because of our absolute knowledge that innocent people are being
wrongfully convicted in our justice system, and that the risk of wrongful conviction
is greatly increased when defendants are not well represented.

Today, thanks to DNA evidence and the pioneering work of Barry Scheck and
Peter Neufeld, as well as many others, we know that innocent people are
sometimes convicted and that miscarriages of justice are an unfortunate reality of
our justice system.We also know, as Janet Reno remarked when she was attorney
general:“In the end,a good lawyer is the best defense against wrongful conviction.”

Thomas Jefferson once said that “eternal vigilance is the price of liberty.” Our
history suggests that no less vigilance is required to assure adequate defense
services for the poor. Unless criminal defense lawyers are genuinely independent,
adequately compensated and able to fully and effectively represent their clients,
the capacity of government to overreach — and also to make mistakes — will not
be challenged. And the great protections of our Bill of Rights will not be realized for
all people.

The struggle on behalf of fully funded and effective indigent defense services
is not won with a single victory. Rather, it is a battle that needs to be constantly
waged one skirmish at a time. But it is an exceedingly vital struggle, well worth the
fight.

— Norman Lefstein
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The ABA Ethics
Committee’s Opinion

The opinion addresses the ethical
responsibilities of both the individual
lawyer who has an excessive caseload and
the supervisors of such lawyers.
Although the word “public defender” is
used in the opinion, a footnote explains
that it “means both a lawyer employed in
a public defender’s office and any other
lawyer who represents, pursuant to court
appointment or government contract,
indigent persons charged with criminal
offenses.”” The logic of the opinion,
moreover, extends to juvenile delinquen-
cy and other kinds of proceedings in
which the defense attorney is faced with
an excessive caseload. Finally, the opin-
ion deals with the duty of heads of
defender offices, boards that oversee
public defender and assigned counsel
programs, if any, and private practice
lawyers who serve as supervisors and
managers of law firms.

The Lawyer Handling the Case

As for the individual lawyer, the
opinion begins by noting that an attor-
ney has a duty to be both competent and
diligent, and also to communicate with
the client concerning the representation.
These obligations require an attorney to
“keep abreast of changes in the law; ade-
quately investigate, analyze, and prepare
cases; act promptly on behalf of clients;
communicate effectively on behalf of
and with clients; control workload so
each matter can be handled competently;
and, if a lawyer is not experienced with
or knowledgeable about a specific area of
the law, either associate with counsel who
is knowledgeable in the area or educate
herself about the area” "

But what is a defense lawyer to do if
the current caseload assigned to the
lawyer will prevent the rendering of
competent and diligent representation?
And what is a defense lawyer to do if tak-
ing additional cases will mean that com-
petent and diligent representation can-
not be provided?”® In response to these
questions, the opinion is clear and
unambiguous: “If a lawyer believes that
her workload is such that she is unable to
meet the basic ethical obligations
required of her in the representation of a
client, she must not continue the repre-
sentation of that client or, if representa-
tion has not yet begun, she must decline
the representation.”® The opinion sensi-
bly recognizes that “[n]ational standards
as to [annual] numerical caseload lim-
its”"” cannot be controlling. As the opin-
ion explains, whether a lawyer’s caseload
is excessive “depends not only on the
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number of cases, but also on such factors
as case complexity, the availability of
support services, the lawyer’s experience
and ability, and the lawyer’s nonrepre-
sentational duties.” '*

After noting that “[a] lawyer’s pri-
mary duty is owed to existing clients,”"
the opinion suggests the courses of
action defenders should follow when
that duty is threatened by an excessive
caseload. This can occur (1) when a
lawyer’s cases are assigned by the court
and (2) when cases are assigned to the
lawyer by the public defender’s office or
other source, such as a law firm. In the
first situation, when a caseload has
become excessive or additional cases will
render the lawyer’s workload excessive,
appropriate actions include asking that
the court not assign new cases until the
caseload permits the rendering of com-
petent representation. Alternatively, if
the matter cannot be resolved through
such a request, “the lawyer should file a
motion with the trial court requesting
permission to withdraw from a sufficient
number of cases to allow the provision of
competent and diligent representation to
the remaining clients

In following these steps, must a
defender inform her clients of efforts to
withdraw from representation? The
opinion answers this question in the
affirmative, stating in a footnote that a
“client should be notified, even if court
rules do not require such notification.”*
In support of such action, Rule 1.4 is
cited: “A lawyer shall keep the client rea-
sonably informed about the status of the
matter.”” In other words, if a lawyer seeks
to withdraw because she is convinced
that competent representation cannot be
provided, this is an exceedingly signifi-
cant development in the client’s case, and
the client must be told.

What should the defender do if the
court denies the request to withdraw
from existing cases or refuses to refrain
from assigning new cases to the defend-
er? Once again, the opinion is clear. The
defender “must take all feasible steps to
assure that the client receives competent
representation” and this includes “any
available means of appealing” a trial
court’s adverse ruling. Obviously, there
are no provisions in the Model Rules that
expressly require that an appeal be taken
from an adverse trial court decision
refusing to grant relief to an attorney
claiming an excessive caseload. But dili-
gence in representing a client, as noted in
Comment 1 to Model Rule 1.3, requires
that “[a] lawyer...take whatever lawful
and ethical measures are required to vin-
dicate a client’s cause or endeavor. A

lawyer must also act with commitment
and dedication to the interests of the
client and with zeal in advocacy upon the
client’s behalf”* Thus, if an attorney is
convinced that she must have relief from
an excessive caseload and the trial court
denies such relief, the ABA Ethics
Committee concluded that an appeal, if
possible, is essential in pursuit of the
client’s interest.

However, an interlocutory appeal
from a trial court’s denial of a defender’s
motion for relief based upon an excessive
caseload appears not to be available any-
where as a matter of right. Invariably,
when an appellate court hears an appeal
in such a case, it is because the court has
decided to do so in the exercise of its dis-
cretion. For example, in Arizona appel-
late review of a court’s denial of a
defender’s motion to withdraw may be
reviewed only by “special action.”
Similarly, in New York interlocutory
appeals are not allowed as of right, and
the review of a denial of a motion to
withdraw is likely available only through
a “special proceeding.”* And in Florida,
where there have been several appellate
decisions dealing with trial court denials
of motions to withdraw, the courts have
exercised discretion in deciding whether
to hear the cases.” In the event a defend-
er’s motion to withdraw is granted, a
state’s appellate court may hear the case
upon the petition of the county or state,
which is what happened in an often-cited
Louisiana case.” It remains to be seen
whether the opinion of the ABA’s Ethics
Committee will lead to litigation in
which state appellate courts are more fre-
quently called upon to resolve claims of
excessive defender caseloads.

If a defender is unsuccessful in
withdrawing from current cases or in
stemming the flow of new cases and an
appeal is either unavailable or unsuccess-
ful, the opinion states that the court’s
order must be obeyed while the defender
takes “all steps reasonably feasible to
insure that her client receives competent
and diligent representation.” The duty
of counsel to continue to provide repre-
sentation despite believing that compe-
tent legal services cannot be provided is
consistent with Model Rule 1.16 (¢):
“When ordered to do so by a tribunal, a
lawyer shall continue representation
notwithstanding good cause for termi-
nating the representation.”* The Model
Rules do not condone civil disobedience
as a means of protesting a court’s deci-
sion to provide legal services, and a
lawyer who resists a court’s final order to
provide representation risks being held
in contempt.
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In the second situation, where a
lawyer’s excessive caseload is distributed
by the public defender office or other
source (e.g., a law firm under contract),
the ethics opinion suggests a course that is
necessarily different from when the court
assigns the caseload. In this situation, the
lawyer, with permission of his or her
supervisor, must seek a solution by trans-
ferring cases to another lawyer in the
office whose workload is not excessive or
“transferring non-representational
responsibilities within the office.”* The
opinion states that if a defender’s supervi-
sor “makes a conscientious effort to deal
with workload issues” there is a presump-
tion that “the supervisor’s resolution ordi-
narily will constitute a ‘reasonable resolu-
tion of an arguable question of profes-
sional duty’....”* This derives both from
the language of Model Rule 5.2* and
Comment 2 explaining the rule, which
states that a supervisor’s judgment should
control when a dispute between a lawyer
and supervisor is “reasonably arguable.” *¢

The critical question of who deter-
mines whether a supervisor’s resolution
of a professional dispute is “reasonably
arguable” is not addressed in the Model
Rules. And, of course, there is no easy
way that the rules could resolve this issue
since it will always be a matter of profes-
sional judgment. Inevitably, when dis-

agreements arise, the supervisor will
claim that her resolution is “reasonable”
and the subordinate lawyer will insist
that it is not.

If the supervisor’s decision in the
matter is not reasonable, however, the
opinion states that “the public defender
must take further action.”” “[T]he lawyer
should continue to advance up the chain
of command within the office until either
relief is obtained or the lawyer has
reached and requested assistance or relief
from the head of the public defender’s
office”*® And, if relief is still not obtained,
the opinion indicates that there are still
two additional steps that the attorney
may pursue: (1) take the issue to the gov-
erning board of the agency, if any; and,
(2) if still no relief is obtained, the lawyer
may file a motion seeking to “withdraw
from a sufficient number of cases to allow
the provision of competent and diligent
representation to the remaining clients.”

The basis for a lawyer taking her
concern about an excessive caseload to
the agency’s governing board is not
explained in the ABA Ethics Committee
opinion, although in a footnote the opin-
ion references Model Rule 1.13.
Apparently, the ABA Ethics Committee
believes that the language of Section 1.13
(b) is sufficiently broad to cover the situ-
ation in which a defender informs an

agency’s board that the chief of the office
refuses to provide relief in the face of the
lawyer’s excessive caseload. Subsection
(b) authorizes a lawyer to go “to the
highest authority that can act on behalf
of the organization” when “an officer,
employee or other person associated
with the organization is engaged in
action...or refuses to act in a matter
related to the representation that is a vio-
lation of a legal obligation to the organi-
zation....”" Thus, if the head of an
agency fails to provide relief to a lawyer
who has an excessive caseload, arguably
the agency’s leader is failing in her “legal
obligation to the organization” to assure
that the agency’s lawyers provide compe-
tent client services.

Aside from the Model Rules, it
makes perfectly good sense for a dissatis-
fied defender to seek relief from the
agency’s board of directors or trustees.
The purpose of such boards is to set pol-
icy for the organization, and surely there
are few policies more important than
determining the size of attorney case-
loads. While boards of defender organi-
zations are admonished not to interfere
in the details of how lawyers represent
their clients, # a board’s decision to
review the overall workload of an attor-
ney to determine whether it is manage-
able should not be regarded as a viola-
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tion of this rule.

Of course, it will not be everyday
that a lawyer, in disagreement with those
in authority in her own organization,
files a motion with the court seeking to
withdraw and/or to curtail the assign-
ment of additional cases. For this to
occur, at a minimum the lawyer would
have had to be unsuccessful in appealing
to her supervisor, appealing to the head
of the agency, and to the agency’s govern-
ing board, assuming that such a body
existed. However, the opinion of the ABA
Ethics Committee, predicated on the
proposition that each lawyer under the
Model Rules is ultimately responsible for
his or her own personal representation, is
correct. The duty to provide “competent
representation” is owed by every lawyer
to each client, and under the Model Rules
a lawyer cannot avoid this requirement
when those in charge of the defender
program are unwilling to provide relief
or to challenge the system.

Duty of the Supervisor

The foregoing discussion makes
clear that the supervisor’s judgment
respecting a defender’s excessive caseload
is controlling if the disagreement is “rea-
sonably arguable,” although not other-
wise. But there is more to be said about
the duty of the supervisor. As the opinion
points out, consistent with Model Rule
5.1, “lawyers having direct supervisory
authority [must] take reasonable steps to
ensure that lawyers in the office they
supervise are acting diligently in regard
to all legal matters entrusted to them,
communicating appropriately with the
clients on whose cases they are working,
and providing competent representation
to their clients.”

If a supervisor determines that a
defender’s workload is excessive, “the
supervisor should take whatever addi-
tional steps are necessary to ensure that
the subordinate lawyer is able to meet her
ethical obligations in regard to the repre-
sentation of her clients”* Among the
options set forth in the opinion are the
following: (1) transferring non-represen-
tational duties to other lawyers in the
office; (2) transferring cases to other
lawyers in the office who can handle the
cases competently; (3) providing addi-
tional resources to the overburdened
lawyer so that she is able to provide com-
petent service; and (4) supporting the
subordinate lawyer’s effort to withdraw
from client representation.

Beyond the ABA Ethics Opinion

There are a number of issues worthy
of consideration in the wake of the ABA
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Ethics Committee opinion. We address
in this section the following questions:

+ Did the ABA Ethics Committee err in
concluding that an individual defender
should be able to challenge the judg-
ment of her supervisor or chief defend-
er?

«To what extent is the ABA Ethics
Committee opinion consistent with
ethics opinions of states and other
organizations, as well as national stan-
dards related to indigent defense?

*What should be the content of a
defender’s motion seeking relief from
an excessive caseload and how should
the issue be presented to the court?

* Do chief defenders, supervisors, and
board members incur potential civil lia-
bility if they fail to support a defender’s
reasonable claim of excessive caseload?*

Challenging the
Supervisor/Chief Defender

At first blush, it may seem unneces-
sary to discuss whether the ABA Ethics
Committee made a mistake in deciding
that a defender, if unreasonably denied
relief from an excessive caseload, is
authorized to challenge a supervisor or
head of a defender program by filing a
motion with the trial court seeking to
withdraw from pending cases and/or to
avoid additional assignments. Are not
the Model Rules clear about this issue?

In fact, as noted above, the rules do
not leave any real doubt about the mat-
ter. Model Rule 5.2 recognizes that “[a]
subordinate lawyer does not violate the
Rules of Professional Conduct if that
lawyer acts in accordance with a supervi-
sory lawyer’s reasonable resolution of an
arguable question of professional duty.”*
The unmistakable implication of this
language is that a lawyer violates profes-
sional conduct rules if she follows a
supervisor’s instruction that is not a “rea-
sonable resolution” of the matter. This
approach, moreover, is consistent with
Model Rule 1.1, which requires that
every lawyer always provide “competent”
representation. ¥

While the ABA Ethics Committee
was preparing its opinion several
California public defenders sent letters to
the committee and to other ABA offi-
cials, arguing that individual defenders
must be absolutely bound by the deci-
sion of the head defender respecting
whether a defender’s caseload was exces-
sive. Many chief defenders were aware in
advance that the ABA Ethics Committee

was preparing an opinion about exces-
sive defender caseloads because the mat-
ter was mentioned during a program at
the annual meeting of the NLADA in
Orlando, Fla., in November 2005.
Moreover, public defenders were told
that the committee was being asked to
comment on the ethical duties of both
the head of the defender office and the
assistant or deputy defender. And it was
predicted that the committee would
almost certainly declare that such a
defender must be allowed to challenge
her supervisor’s judgment about whether
the lawyer’s caseload was excessive.*

Soon after this program, the head of
the Los Angeles County Public Defender
Office, which is the largest such program
in the country, complained in a letter to
the Chair of SCLAID and to the ABA
Ethics Committee of “disastrous” conse-
quences if the requested ethics opinion
were to be issued:

It could easily make Public
Defender offices unmanage-
able. It, inter alia, could substi-
tute the judgment of a rookie
lawyer, lacking experience and
perspective for the discretion
exercised by my attorney man-
agers and me. Attorney man-
agers in my office are all former
trial lawyers who possess at least
15 years experience. Many like I
have more than 30 years of such
experience.

It would set in motion an adver-
sarial relationship between me
and my lawyers such that resort
to punitive measures such as
discipline would likely occur. . ..
The proposed rule (sic: ethics
opinion) would be the source of
much grief and mischief. *

The Los Angeles County public
defender also sent a letter to Michael
Greco, then President of the American
Bar Association, expressing similar
concerns and warning that the pro-
posed ethics opinion “would be
exploited by under performing lawyers,
who instead of complying with reme-
dial efforts...would demand caseload
relief and claim retaliation if any per-
sonnel action is taken by managers or
the Chief Defender.”* Chief defenders
from several other California counties
also wrote letters expressing concerns
similar to those of the Los Angeles
County Public Defender.

None of the letters from the
California public defenders mention the
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Model Rules or acknowledge that Model
Rule 5.2 anticipates that a supervisor’s
reasonable judgment should be binding
upon a subordinate lawyer. While it is
understandable that a chief public
defender might prefer that her authority
never be challenged, the evidence of
excessive defender caseloads throughout
the country” strongly suggests, just as a
matter of policy if nothing else, that
defenders should be permitted to chal-
lenge the leadership of their organiza-
tions. But, in addition, under rules of
professional conduct, assistant or deputy
defenders everywhere jeopardize their
law licenses when less than “competent”
representation is provided.

At the time the California public
defenders wrote their letters, the state of
California had not yet adopted a coun-
terpart to Model Rule 5.2 dealing with
the duty of subordinate lawyers. This
provision also makes clear that a lawyer is
bound by the “Rules of Professional
Conduct notwithstanding that the lawyer
acted at the direction of another person.”
However, the California State Bar has
now proposed a provision almost identi-
cal to ABA Model Rule 5.2 and public
comment has been invited.” In response,
the Los Angeles County Public Defender
has strongly urged the State Bar of
California not to adopt a California
counterpart to Model Rule 5.2 because it
could lead to the ABA Ethics Committee
opinion being held applicable to
California public defenders. *

Just like ABA Model Rule 5.2, the
proposed California rule declares that a

the California Ethics Committee.”* The
California ethics opinion is of interest
nevertheless because in answering the
question of an attorney’s duty when
faced with too many cases, the California
Ethics Committee dealt with the roles of
both a deputy public defender and chief
defender, offering opinions substantially
similar to those contained in the ABA’s
new ethics opinion. Moreover, the Cali-
fornia opinion invoked ABA Model Rule
5.2 as instructive for California lawyers:

But if Attorney X, the defender
heading the office, disagrees, we
believe that attorney Y, as a
deputy defender [who com-
plains about an excessive case-
load and an inability to provide
competent  representation],
may satisfy his ethical duties to
his indigent criminal defendant
clients by following Attorney
X’s decision, unless that decision
constitutes an unreasonable reso-
lution of a question of ethical du-
ty. (Emphasis added).

In the absence of California au-
thority on point, we look for
guidance to Rule 5.2 of the
American Bar Association
(ABA) Model Rules of Profes-

sional Conduct.... Although
Model Rule 5.2 is not binding
on California attorneys, we be-
lieve that the guidance it pro-
vides does not conflict with Cal-
ifornia authority and is both
helpful and appropriate for Cal-
ifornia attorneys in the present
situation.
% % O

But if Attorney Y believes that
he may not rely on the decision
of Attorney X respecting his
ability to provide competent
representation because that
decision constitutes an unrea-
sonable resolution of a question
of ethical duty, Attorney Y . . .
must proceed to invoke, and
exhaust, all the remedies avail-
able to him in the office.
Ultimately, however, in circum-
stances that we believe are likely
to occur only rarely, Attorney Y
may have no alternative other
than to decline to proceed. *

Ethics Opinions and Standards
There are several approved ethics
opinions of state bars (unlike the unap-
proved California ethics opinion) deal-
ing with defender caseloads, and these
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are substantially similar to the approach
of the new ABA ethics opinion. But none
of the state bar ethics opinions are as
comprehensive as the ABA’s opinion and
none of the other opinions were ren-
dered by an ethics body of comparable
prestige that speaks on behalf of the
largest group of lawyers in America.

These prior state bar ethics opinions
are cited in the ABA’s ethics opinion. And
in each of the opinions, the state bar’s
ethics committee concluded that a public
defender is not justified in violating rules
of ethics due to an excessive caseload. In
a 2004 opinion, for example, the Ethics
Advisory Committee of the South
Carolina Bar recommended that an over-
burdened public defender should “first
raise the matter with [the] attorney’s
supervising lawyer or the chief public
defender”® In the event relief is not
obtained, the committee recommended
that a defender present the matter to the
agency’s board of directors, if any, and if
that fails, the defender “should refuse to
accept additional appointments until the
attorney’s caseload is reduced to the level
that the attorney can ethically handle.””
As for the cases of pending clients that
the defender cannot competently repre-
sent, the attorney must seek the court’s
permission to withdraw. Significantly,
the opinion recites that the attorney
seeking the ethics opinion is “employed
by a Public Defender’s Office...[and] has
a caseload of 1,000 felonies.” ®

In 1990, the Ethics Committee of the
Arizona State Bar issued an opinion con-
taining conclusions virtually identical to
those of the ABA Ethics Committee and
the Ethics Advisory Committee of the
South Carolina Bar. In addition, the
Arizona opinion is noteworthy for its
discussion of the deference due to a
“lawyer’s determination that his or her
caseload is excessive and violative of his
or her duties of competence and dili-
gence...”*" In the opinion of the Arizona
committee, this judgment should be
given “great weight”® The committee
then elaborated on its rejection of any
formula for deciding on the number of
cases that a defender can handle:

Although the law in some con-
texts may treat Assistant Public
Defenders as interchangeable
goods, the duties of competence
and diligence are peculiarly
individual duties. Individual
skills are not interchangeable;
and what one lawyer may com-
fortably handle may severely

overtax another.
% ot ok ot
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Just as this committee rejects
any mathematically set number
of cases a lawyer may handle as
an ethical norm, we do not
believe that the Rules of
Professional Conduct allow a
supervisory lawyer to arbitrarily
require each lawyer in an office
to handle a certain number of
cases. Aside from differences in
individual skill, differences in
the complexity of cases, difficul-
ties in communication with
clients, variances in factual
investigation and legal research
render it virtually impossible to
determine some ideal basket of
160 cases that an ‘average’ lawyer
should handle in a year.”®

Still another opinion especially
noteworthy is Ethics Opinion 03-01
issued by the American Council of Chief
Defenders (“ACCD”), which is part of
the NLADA. Since the ACCD is com-
prised of chief public defenders from
across the country, its ethics opinion
understandably addresses the excessive
workload issue from the standpoint of a
defender agency head. The opinion,
however, is consistent with the ABA’s new
ethics opinion and the opinions of state
bar ethics committees. Thus, the opinion
concludes that “[w]hen confronted with
a prospective overloading of cases or
reductions in funding or staffing which
will cause the agency’s attorneys to
exceed...capacity [to provide competent,
quality representation in every case], the
chief executive of a public defense agency
is ethically required to refuse appoint-
ment to any and all such excess cases.”®
The opinion also recognizes that an indi-
vidual defender breaches his or her duty
to provide competent representation if
an excessive caseload is accepted, citing
the ethics opinions from Arizona men-
tioned earlier and opinions from
Wisconsin. ©

The ABAs Ethics Opinion cites
favorably Principle 5 of the ABA Ten
Principles of a Public Defense Delivery
System (“ABA Ten Principles”). This
principle provides that “[d]efense coun-
sel’s workload is controlled to permit the
rendering of quality representation.”*
The opinion, however, does not make
any mention of the ABA criminal justice
standards on which Principle 5 and the
other principles of the ABA Ten
Principles are based. As the introduction
to the ABA Ten Principles explains,
“[t]he more extensive policy statement
dealing with indigent defense services is
contained within the ABA Standards for

Criminal Justice, Providing Defense
Services (3d ed. 1992)....7¢

In fact, beginning in 1979, the sec-
ond edition of Providing Defense
Services has contained a provision on
“workload” that is substantially similar in
its approach to the ABAs new ethics
opinion.® Today, much like the second
edition, the third edition of the standards
published in 1992 admonishes defense
organizations and individual lawyers to
take such steps as may be necessary to
avoid either “pending or projected case-
loads” that interfere with rendering
“quality representation or lead to the
breach of professional obligations.”® The
ABA’s Defense Function standards con-
tain a comparable provision, so that in
both of the ABA’s chapters dealing with
defense representation, lawyers are told to
be mindful of the size of their workloads,
its impact on the quality of their repre-
sentation, and the risk that it “may lead to
a breach of professional obligations.””

Standard 5-5.3 of Providing Defense
Services also provides that judges should
not require either individual lawyers or
defense programs to accept so many
cases that the quality of representation is
jeopardized or professional obligations
violated.”” While it is obviously impor-
tant that judges not force defense lawyers
to accept more cases than they can repre-
sent and to consider carefully an attor-
ney’s plea of case overload, the new ABA
ethics opinion does not address the
responsibility of judges in dealing with
defense requests for relief from excessive
caseloads. The reason for this is probably
because the ABA Code of Judicial
Conduct on which the committee would
have had to base its opinion lacks provi-
sions that clearly apply to a judge’s duty
to grant defenders relief from excessive
workloads. In some states, there are
workload standards applicable to
defenders similar to Standard 5-5.3, but
there are relatively few court procedure
rules that impose on judges a duty to
monitor defender workloads and to pro-
vide relief if excessive workloads are like-
ly to prevent effective representation.

Motions to Withdraw

Since the Model Rules do not deal
with the content of motions to withdraw
when lawyers have too many cases, it is
not surprising that the ABA’s new ethics
opinion does not either. For defenders,
however, the content of such motions is
extremely important since a successful
withdrawal motion may be the only way
in which a defender or head of an agency
can obtain relief from excessive case-
loads.
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What should be in a motion to with-
draw based upon too many cases? Unless
a defender knows in advance that the
judge will grant the motion based simply
on a request for relief, arguably the
motion should be detailed, supported by
appropriate affidavits, and contain a
request for a hearing. Ideally, the affi-
davits should include opinions from one
or more experts in defense representa-
tion who can attest to the defender’s
excessive caseload and is prepared to tes-
tify in person at a later hearing.

While the motion should undoubt-
edly express concerns for the Sixth
Amendment and effective assistance of
counsel, defenders should rely heavily on
the state’s rules of professional conduct,
the ABA’s new ethics opinion on exces-
sive caseloads, ABA standards related to
workload, and other relevant authorities
specific to the jurisdiction. Conceivably,
a judge who is reluctant to find that a
defender’s representation is likely to be
ineffective prior to a case actually being
heard may be more receptive to concerns
for defenders violating their ethical
duties, especially since by denying a
motion to withdraw, or by refusing to
curtail the assignment of new cases, the
judge may be deemed complicit in forc-
ing a defender to behave unethically.

Specifically, we suggest that the
motion to withdraw include objective
data such as the number of pending
cases, the rate at which new cases are typ-
ically received, the extent of support
services, and similar kinds of informa-
tion. In addition, either for all or a repre-
sentative sample of the defender’s cases,
the motion should describe the range of
tasks that need to be undertaken in
preparation for either a negotiated settle-
ment or trial, including investigations,
research, motions, etc. Further, either
within the motion to withdraw or when
the motion is heard in court, a defender
may wish to inform the court that if
forced to continue with her current case-
load (or to accept additional cases), inef-
fective assistance of counsel will be ren-
dered and that she will willingly testify
about her deficient representation in a
post-conviction proceeding.

These recommendations may seem
like nothing more than common sense,
but they also reflect lessons derived from
cases involving excessive caseloads. As
might be expected, when appellate and
trial courts have granted relief from
excessive caseloads, the courts invariably
have had before them detailed factual
findings. For example, when the
Louisiana Supreme Court ruled there was
a presumption that defendants were not
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likely receiving the effective assistance of
counsel due to defender caseloads, the
court had before it detailed factual find-
ings developed in a series of hearings in
the trial court.” Similarly, when a federal
judge held in a class action lawsuit that
the caseloads of the Illinois Office of State
Appellate Defender were causing inordi-
nate delays in adjudicating appeals and
violating due process, the judge conduct-
ed a lengthy hearing in order to deter-
mine the facts and heard from expert wit-
nesses, among others.”

In a Florida case in which the public
defender sought to withdraw from 29
appeals, the Florida Supreme Court
explained the difficulty of the courts in
deciding such matters, while illustrating
the importance of the record developed
in the trial court:

We acknowledge the public
defender’s argument that the
courts should not involve
themselves in the management
of public defender offices. At
the same time, we do not
believe that courts are obligated
to permit the withdrawal auto-
matically upon the filing of a
certificate by the public defend-
er reflecting a backlog in the

prosecution of appeals. In this
instance, however, we conclude
that the Public Defender of the
Tenth Circuit has presented suf-
ficient grounds to be permitted
to withdraw from representa-
tion of appeals. ™

There are at least two other reasons
why motions to withdraw based on
excessive caseloads should be as detailed
as possible. As noted earlier, state rules of
criminal procedure do not normally
grant defenders the right to appeal the
denial of motions to withdraw.” Thus,
appellate courts that exercise discretion
to hear appeals from denials of such
motions are not apt to do so unless a full
and compelling factual record is devel-
oped in the trial court. In addition, as
one court has pointed out, “[i]f a public
defender can make the requisite showing
to be relieved of new cases, a record is
established by which the legislature can
accurately assess the manpower needs of
the public defender system and the
financial burdens.... Appropriate leg-
islative responses can then be devel-
oped.”

Civil Liability
In light of the ABA’s ethics opinion,
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it is worth considering the possible civil
liability of chief defenders, supervisors
and board members who fail to support
a defender’s reasonable claim of excessive
caseload.” While there are not many
court decisions in this legal area, there is
sufficient precedent to suggest that these
persons are subject to liability if they fail
to support a defender’s efforts to with-
draw, or otherwise fail to act, and their
conduct leads to a violation of a client’s
constitutional rights. If the decision of
the chief defender, supervisor or board is
found to constitute “official policy” and
amounts to “deliberate indifference,” lia-
bility under 42 U.S.C. § 1983 is possible.*

Chief Defender/Head of Office.
In Miranda v. Clark County," the Ninth
Circuit Court of Appeals held that the
head of a public defender office is subject
to civil liability under § 1983 for policies
that lead to a denial of an individual’s
right to effective representation. After the
defendant’s conviction was overturned
on a claim of ineffective assistance of
counsel, the defendant brought a § 1983
action against the head of the county
public defender’s office, as well as the
county and assistant public defender
who represented him, alleging a violation
of his constitutional rights arising from
the office’s policies.” The office allegedly
allocated minimal funding to defendants
who failed polygraph tests and also
assigned the least-experienced defenders
to capital murder cases without provid-
ing training.”

The court held that the chief
defender was subject to suit under § 1983
because in allocating funds based on
polygraph test results, he was performing
an administrative function that consti-
tuted state action.” The court explained
that the office was adhering to “a policy
of deliberate indifference to the require-
ment that every criminal defendant
receive adequate representation, regard-
less of innocence or guilt.”* Likewise, in
considering the county’s liability for
assigning inexperienced and untrained
attorneys to capital offenses, the court
held that the allegations were sufficient
to create a claim that the county was
deliberately indifferent to the constitu-
tional rights of those clients accused of
capital offenses.*

Supervisor Liability. Generally, the
same standards of fault and causation
that apply to the head of a public defend-
er office or to other municipal entities
govern a supervisor’s liability.”
Specifically, three elements must be met
to establish a supervisor’s liability under
§ 1983: (1) the supervisor had actual or
constructive knowledge that her subordi-
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nate was engaged in conduct that posed
“a pervasive and unreasonable risk” of
constitutional injury; (2) the supervisor’s
response to that knowledge was so inad-
equate as to show “deliberate indifference
to or tacit authorization of the alleged
offensive practices;” and (3) that there
was an “affirmative causal link” between
the supervisor’s inaction and the partic-
ular constitutional injury suffered by the
plaintift.®

Board Liability. There are no deci-
sions specifically addressing whether
members of an indigent defense board
can be held liable if they elect to support
the supervisor’s and/or chief defender’s
unreasonable decision not to decrease an
assistant’s caseload, or for that matter, if
they elect to take no action at all.
However, cases regarding the liability of
local municipal governing boards pro-
vide important guidance on this issue. ¥

In Monell v. Department of Social
Services,” a leading Supreme Court deci-
sion on municipal liability, the Court
held that a local governing body cannot
be held liable based simply on a theory of
respondeat superior. Instead, liability
arises only when there is a direct causal
link between an official “policy” and the
alleged constitutional deprivation.” In
Monell, female employees brought an
action against, inter alia, the Board of
Education challenging its policy requir-
ing pregnant employees to take unpaid
leaves of absence before medical reasons
required a leave of absence.” The Court
held that a board may be sued directly
under 42 U.S.C. § 1983 “where the action
that is alleged to be unconstitutional
implements or executes a policy state-
ment . . . or decision officially adopted
and promulgated by that body’s offi-
cers.”” Further, the Monell Court found
that the board’s action was an “official
policy” for which the Board could be
held liable under § 1983 for constitution-
al violations.” Other jurisdictions have
held that even a single decision by a
municipality’s properly constituted leg-
islative body can lead to § 1983 liability,
as a single decision may constitute offi-
cial policy.”

The heightened “deliberate indiffer-
ence” standard that governs heads of
offices and supervisors applies to boards
as well. While City of Canton v. Harris*
applied the standard to a city, there are
cases applying the “deliberate indiffer-
ence” standard to local governing boards,
such as school district boards, which are
arguably analogous to indigent defense
boards.

In Gonzalez v. Ysleta Independent
School Dist.,”” for example, a student and

her parents brought an action against a
school district’s board of trustees under §
1983, claiming that plaintiff was sexually
molested (her constitutional right to
bodily security violated) due to the
board’s decision to transfer to plaintiff’s
school a teacher who two years earlier
was accused of sexual indiscretions at
another school. In a two-step analysis,
the court first determined that, under
Monell, the board’s decision to transfer
the teacher constituted an official policy
upon which liability could attach.” In the
second stage, however, the court found
that the board was not ultimately liable
because in making that decision, it did
not act with deliberate indifference.” In
other words, the board did not “ignore or
turn a blind eye” to the previous com-
plaint about the teacher when the com-
plaint surfaced, but rather, the board
requested an investigation and recom-
mended a course of action." The court
thus determined that the board’s precau-
tions reflected concern, not indifference
or apathy."

Accordingly, if members of a
defender board take no action in the face
of excessive caseloads, the board may
actually be inviting liability since it may
be seen as “turn[ing] a blind eye.”" In
Justice O’Conner’s concurrence in City of
Canton, she stated, “[w]here a § 1983
plaintiff can establish that the facts avail-
able to city policymakers put them on
actual or constructive notice that the
particular omission is substantially cer-
tain to result in the violation of the con-
stitutional rights of their citizens, the dic-
tates of Monell are satisfied.”'” Arguably,
if an indigent defense board fails to act by
deciding not to review or investigate the
denial of a staff attorney’s request to
withdraw, the board is acting with delib-
erate indifference. For a board to incur
liability, however, there must be “a high
degree of fault on the part of city officials
before an omission that is not in itself
unconstitutional can support liability as
a municipal policy under Monell.”'*

A Call to Action

The ABA ethics opinion should be
understood as a call to action by both
individual defenders burdened with
excessive caseloads, as well as by supervi-
sors and heads of defender programs.
The sad truth is that it seems not to be.
The opinion was issued in mid-July 2006
(although dated May 13, 2006), and we
are writing this “conclusion” at the start
of October. During the past two-and-a-
half months, however, the opinion seems
to have created barely a ripple among
defenders throughout the country.'®

THE CHAMPION



One of the few news articles dealing
directly with the ethics opinion appeared
in the Chicago Sun-Times on July 24,
2006. The legal affairs reporter for the
newspaper interviewed several Cook
County assistant public defenders in
Chicago. One of those interviewed
“working in a misdemeanor courtroom
laughed and said, ‘[w]e have 400 [cases] a
month! To be perfectly honest, we’re not
at liberty to reject any cases.”'® Another
public defender handling felony cases
admitted she was “handling 140 cases at
a time.”'” She further acknowledged that
she closed ““a minimum of 20 a month.
What's that — 240 a year? They could
make this work better by giving us more
money to hire more people. Courtrooms
that should have three people have two
or sometimes one. We've probably had
10 people leave . . . since the end of last
year and not be replaced.”"*®

By their own admissions, these
lawyers have excessive caseloads and no
matter how dedicated and conscientious
they are, they cannot furnish the kind of
competent and diligent representation
required by the Illinois Rules of
Professional Conduct' and that a client
paying for legal services can expect to
receive. Yet, as the Chicago Sun-Times
article so vividly demonstrates, substan-
dard defense representation that fails to
comply with the rules of professional
conduct is so common among defenders
that it can be publicly admitted without
worrying that judges, disciplinary coun-
sel or anyone else will pay any real atten-
tion. In Chicago and elsewhere in public
defense, just as in the legal profession as
a whole, defenders have all too often
come to accept burdensome caseloads as
normal, apparently believing that repre-
sentation in compliance with profession-
al responsibility rules and the
Constitution is somehow either inappli-
cable, unattainable, or both.

We believe, however, that defenders
and their offices are not as powerless as
they may think they are. And the ABA’s
new ethics opinion tells them that they
have a clear duty to take action both to
protect fully the legal rights of their
clients and themselves from furnishing
incompetent representation. But it takes
courage to stand up to authority — both
the authority of judges and sometimes
the heads of defender programs. It also
takes courage from the heads of defender
programs and their boards of directors.

Nationwide, we really do not know
how many defender offices are adamant
in forcing their lawyers to furnish incom-
petent representation in violation of pro-
fessional conduct rules because defend-
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ers rarely challenge the leadership of
their office. Similarly, we do not know
how many trial judges are willing to force
defender offices and individual defenders
to proceed with incompetent representa-
tion when the case for relief is fully doc-
umented. Nor do we know if judges
would really force defense lawyers to pro-
ceed if the lawyers were to put on the
record that they will furnish deficient
representation in violation of both pro-
fessional conduct rules and the Sixth
Amendment. Isn't it, finally, about time
that we found out?
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would shoot for the lame-duck session,
which I think is going to start on
November 13. But the timeline for passage
is totally unpredictable. Not until next
year at the earliest.”

Asked whether he would have any
support for the legislation, Specter
quipped, “Yes, Sen. Leahy is for it

A transcript of Specter’s remarks
begins on page 55 of this issue.

Lynne Stewart
Sentenced to Prison,
But Free Pending Appeal

Ex-criminal defense lawyer Lynne
Stewart was sentenced to 28 months in
federal prison Oct. 16 on terrorism
charges arising out of her representation
of an Egyptian sheik convicted of conspir-
ing to bomb New York City landmarks in
1993. The government sought the maxi-
mum sentence of 30 years.

Stewart was convicted in February
2005 for allegedly helping her client, Sheik
Omar Abdul-Rahman, communicate with
an Egyptian terrorist organization while
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representing the sheik in post-conviction
matters.

Stewart did not dispute that she vio-
lated a U.S. Bureau of Prisons “special
administrative measure” under which her
client was held incommunicado as a
threat to public safety. But in a letter to the
court, she characterized her actions as
“naive” and “careless.”

U.S. District Judge John G. Koeltl, of
the Southern District of New York in
Manbhattan, said at the sentencing hearing
that Stewart’s actions were an “egregious
and flagrant abuse” of her license to prac-
tice and that her messages could have had
potentially “lethal” consequences. But the
judge noted her decades of service repre-
senting the poor and the despised.

Koeltl allowed Stewart to remain free
on bail pending her appeal, specifically
finding that she posed no threat and that
he expected she would raise substantial
questions of law or fact on appeal.

Stewart has consistently denied she
ever knowingly furthered any cause of
violence. She has admitted she intention-
ally violated the Bureau of Prisons’ “spe-
cial administrative measures” under
which her client was being held incom-
municado by speaking to a reporter,
which she now regrets.

NACDL was one of several organiza-

tions that filed amicus curiae briefs sup-
porting Stewart over the past four and one
half years. With the trial court proceed-
ings at a close, NACDL President Martin
S. Pinales released a statement.

“Any sentence of incarceration is sub-
stantial for a 67-year-old breast cancer
survivor,” Pinales said. “I am heartened
that Judge Koeltl had the decency and
courage to allow Ms. Stewart to remain
free on bail while her case works its way
through the federal appeals process.

“Every person accused in our courts
is constitutionally-entitled to legal repre-
sentation. Lynne Stewart has lived her life
as a zealous advocate.”

Other legal experts criticized the gov-
ernment, saying that the Justice
Department was trying to intimidate the
defense bar.

“There’s no doubt the government
has tried to use this case to chill effective
advocacy in terror cases,”, NACDL Past
President Neal R. Sonnett told the
Washington Post. “I'm delighted the judge
was not swayed by the frenzy over terror-
ism.”

Jo Ann Harris, the former assistant
attorney general who approved the
Rahman indictment, wrote a letter to the
court calling Stewart’s prosecution
“unwarranted overkill.”
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